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MEMORANDUM OF LAW

SUBJECT: Proxy Marriages

1. - As a result of past and current queries addressed to
this office concerning proxy marriages, the following commentary
treats with the current status of such marriages in the United States
with specific reference to their applicability to Agency employees.

2. A proxy marriage is a marriage ceremony in which at
least one of the contracting parties is absent and is represented by
an agent or proxy who is present and who has authority to act and
does act on behalf of his or her principal. While there is some
doubt, it is generally accepted that marriage by proxy became a
part of the English common law brought to the American colonies.
This is supported by the fact that there are reports of proxy marriages
having been performed in the colonies. 3

3. The status of the proxy marriage in the United States has
always been difficult at best to research. The best a leading writer
on the subject could say in 1919 was '"Marriages by proxy have doubtless
taken place in this countrz but no record thereof can be found in the
decisions of the courts. Subsequently, there have been a few court
decisions on the subject, but a review of the various state statutory
provisions dealing with the contracting of marriage is of little help.
While apparently not a single state statutory provision expressly
authorizes marriage by proxy, only one jurisdiction, IL.ouisiana, has
a statute expressly forbidding it.” Proxy marriages in the United States
have been upheld under either of two legal approaches: That it constitutes

Annot., 170 A.L.R. 947 (1947).

ZLorenzen, Marriage by Proxy and the Conflict of Laws,
32 Harvard L. Rev. 473, at 482 (1919).

3Comment, 25 So. Cal. L. Rev. 181, at 182 (1951).
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a valid commmon law marriage or that it meets the statutory require=-
ments for a ceremonial marriage.~ The fact that a jurisdiction still
recognizes as valid a common law marriage contracted within its
borders--currently there appear to be fourteen such states7--does
not necessarily rf}ean that it also accepts as valid a proxy marriage.
Conversely, as will be seen further on, some states which prohibit
common law marriages, accept as valid, proxy marriages contracted
within their borders.

4, The most recent and comprehensive treatment of the status
of proxy marriage in the United States found by the author, appeared
as a law review article in 19‘62.8 Moore, after what appears to be
considerable individual rescarch and correspondence with the various
States' Attorney Generals, found nine states which accepted proxy
marriages contracted within their borders as valid. These were
Florida, Idaho, Iowa, Kansas, Montana, Nebraska, Oklahoma,
Nevada and New Mexico. He also declared the validity of proxy,
marriage as unknown in the four state s of Alabama, Georgia, South
Carolina and Texas. According to Moore, only three of the nine
jurisdictions in which proxy marriages could be validly performed
sustained such unions as common law marriages--F¥lorida, Kansas
and Oklahoma. The remaining six jurisdictions upheld such marriages
as a form of ceremonial marriage.

5. Research and experience subsequent to Moore's article
suggest the need for updating his findings. Since January 1968,
cormmon law marriages are not authorized in Florida. 9 Since proxy
marriages in Florida had previously been sustained as common law
marriages, it would appear that Florida should be deleted from the
list of nine states accepting proxy marriages as valid. To the list,
however, should be added the District of Columbia. Proxy marriages .~
have been performed in the District of Columbia, to the sure knowledge

2

6Jacobs and Goebel, Cases and Other Materials on Domestic
ielations 129 (1952).

TThese are Alabama, Colorado, District of Columbia, Georgia,
{daho, Iowa, Kansas, Montana, Ohio, Oklahoma, Pennsylvania, Rhode
Tsland, South Carolina, and Texas. Martindale-Hubbell Law Direc:ory,
lLaw Digest, Vol. V (1970). '

8Moore, The Case for Marriage by Proxy, 11 Cleveland-Mzarshall
L. Rev. 313 (1962).
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of the author, as recently as the fall of 1969. Texas should be
transferred from Moore's "unknown validity' list to the "wvalid"

list. At the very least, Texas appears to authorize proxy marriages
where the separation is due to military service. As noted above,
Moore listed South Carolina on his "unknown validity' list. Our
expericnce indicates that in 1966 the State Attorney General of South
Carolina issued a ruling prohibiting the performance of proxy
marriages. 11

6. Therciore, there appear to be currently ten states which )
authorize the performance of proxy marriages: District of Columbia, v
1da}10 Iowa, Kan:.a.s, Montana, Nebraska, Neva.da, New Mexico,

Oklahoma and Texas.
A

-

7. Most proxy marriages in the District of Columbia appear
to have been performed by one judge in particular, Judge Beard. Our
experience indicates that such a marriage can be performed if the
judge is satisfied there is a compelling reason. Pregnancy has been i
deemed sufficient reason. It is unknown what else might be deemed
compelling by the judge. It is known, however, that if the sole reason
for wanting such a marriage is to permit one to travel at Government
expense as a dependent spouse, such is not considered a compelling
reason. This requirement of a compelling reason appears to be
applicable only to the District of Columbia from among the ten states
authorizing proxy marriages. It is not known whether a proxymarriage
in the District is sustained as a common law or ceremonial marriage.
it is known, however, that the judge has in the past expressly waived
the statutory prerequisites to the issuing of a marriage license.

e o © o e+ g e

8. Idaho, Iowa and Montana accept proxy ceremonial marriages. g
Idaho and Montana do so in the face of statutes requiring '"the parties” !
to utter their consents ip the presence of the person solemnizing the
marriage. 12 vparties" is apparently construed as meaning one of the
contracting parties and the proxy. lowa's marriage statute does not
require the presence of both parties. All three of these jurisdictions,

3

107pid,

11As related in a telephone conversation between a South Carolina
judge and a local D. C. attorney.

leoore, supra note 8, at 317.
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while recognizing common law marriages, are prevented from
sustaining o proxy marriage as a form of common law marriage
because consummation is deemed essential to the latter.13 It is
not known whether the statutory prerequisites to obtaining the
license might be waived.

9. A proxy marriage in Nebraska is valid if the contracting
pariies belong to a religious denomination which sanctions this form
of marriage. 14 New Mexico has an act similar to the Nebraska
statute, 15 however, a 1943 opinion of the State Attorney General
stated that the marriage statutes permit a wedding solemnized with
one party represented by a proxy and did not restrict this form to
members of churches which perform proxy marriages. 16

10. A proxy marriage was declared consistent with the
cercmonial marriage laws of Nevada in the 1951 case of Barrons v.
United States.l? The question in this case was whether decedent's
wife by a proxy marriage was entitled to the proceeds of his National
Service Life Insurance policy. Decedent's father claimed she was
not legally the wife by virtue of the proxy marriage. The Government
interpleaded the parties, and the United States Ninth Circuit Court of
Appeals decided in favor of the wife,

11. A proxy marriage performed in Texas cannot be sustained
as a statutory marriage, but it may be valid as a commeon law marriage.
The requisite "'cohabitation' is said to be shown where the parties, one
of whom is absent from the United States while serving in the armed
forces, go through a proxy marriage, thereaiter reveal to others that
they are married, and exchange letters and presents as husband and
wife, and the husbhand supports the wife or causes the Governmentto
pay her an allowance as his wife.

4

13SuEr_e_1_ note 8, at 318.

141pid.; and Neb. Rev. Stat. ‘8§ 42-115 (1952).

150, M. Stat. Ann. §57-1-3 (1953).

160pinioris of Attorney General of New Mexico, No. 4283 (1943),
and Moore, supra note 8, at 319.

17191 F. 2d 92 (1951).

1SSupra note 1, at 949; and Opinion No. 0O-7529, Attorney General
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12. Kansas is particularly favorable to marriage by proxy,
since all that is necessary to effect a common law marriage there
is mutual consent and "'some measure of publicity. nl9 A marriage
ceremony fulfills the publicity requirement. A Kansas City attorney
of some repute, 20 Thomas H. Finnigan, is particularly experienced
at handling the arrangements of proxy marriages in that state. As
recently as 1966, to the author's sure knowledge, Mr. Finnigan was
still performing his proxy marriage service. We have on file copies
of the written "marriage agreement' and "power of attorney' forms
used in Kansas. Forms for blood tests must be executed by the
contracting parties and forwarded to Kansas thirty days before the
marriage can be performed. It is not known whether these prerequisites
(i.e., blood tests and waiting period) can be waived under varying cir-
cumstances.

13. Finally, Oklahoma is liberal toward informal marriage
arrangements and has found it easy to treat marriage by proxy as a
form of common law marriage. A few proxy marriages have been
performed with proxies for both parties.

14. Anvy discussion of the validity of proxy marriages must
take into consideration the question of conflict of laws. The general
rule is that a marriage which is valid where it is contracted will be
deemed valid elsewhere, unless it is denied recognition by statute
or it is contrary to some strong public policy of the state of residence.
This general rule applies with full force in determining whether a
proxy marriage will be recognized in a state other than that in which
it was contracted, even though the law of the forum does not authorize
such a marriage.

15. Moore in his article reports that, '""No state refuses to
honor a proxy marriage contracted in a jurisdiction which permits

5

19Moore, supra note 8, at 317.

2047 Reader's Digest 75 (1945), an article concerning Mr. Finnigan
in his proxy marriage role. '

2‘leore, suEra‘note 8, at 317; and Comment, 55 Yale L. J. 746,

ZZSuEra note 1, at 949.

&S
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this form of matrimony. "23 There appear to be no modern cases
which have refused to recognize, on the ground that there has been

an evasion of the domestic law, a marriage validly celebzrated in
accordance with the law of the state where the marriage took place,
where the difference in the law concerned merely matters of form.
The author has found no cases in which a proxy marriage was declaréd
invalid by reason of j:ts contravening the strong public policy of the
state of residence.™”

16. It should be noted that Congress has prescribed a federal
standard under which cextain marriages, although valid at the place
of celebration, will not be recognized for immigration purposes. The
Immigzration and Nationality Act of 1952 defines "spouse, " "wife," or
"husband' as exciuding the participants in any marriage ceremony where
the parties are not physically present in the presence of each other,
unless the marriage has been consummated. 25 This definition meaus
‘that where the parties are not physically present at the marriage
ceremony, a proxy, picture, telephone, radio, television, and similar
absentee marriage will not be recognized as evoking benefits under
the immigration laws, even though it may be regarded as a valid marriage at
the place of performance. 26 These benefits will accrue, however, when
tnhe marriage is consummated by cohabitation between the parties after
the ceremony.

17. The question arises as to whether an Agency employee who
is a party to a proxy marriage has thereby affected his entitlement to
increased allowances on account of such marriage and also the distri~
bution of benefits in the event of his or her death? Prior to 1952, the
Comptroller General consistently held that, '...generally, in the absence

6

23Moore, supra note 8, at 313.

241inited States ex rel. Modianos v. Tuttle, 12 ¥.2d 927 (Dist.
Ct. La. 1925); and Hardin v. Davis, (1945; CP) 30 Ohio Ops 524, 16 Ohio
Supp. 19. In both cases the proxy marriage performed in a foreign
‘country was held valid even though one of the parties was, at the time of
the ceremony, a resident of the state in which the validity of the marriage
was later challenged andthe law of the forum did not authorize proxy
marriages.

235ec. 101(a)(35), Act of 1952, 8 U.S.C. 1101(a)(35).

26C?:ordon and Rosenfield, Immigration Law and Procedure, Vol. 1,
g 2.18a(5), p. 2-90.
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of a statute or decision of a proper court to the effect that such
marriages are recognized or authorized in a particular jurisdiction,
such marriages will not be recognized by this office as establishing
an officer's right to increased allowances on account of a 'lawful
wife. '

18. Beginning in 1952 the Comptroller General recognized
one's entitlement to increased allowances on account of a lawiful
wife in view of the then current disposition of Federal and State
courts to recognize the validity of proxy marriages if performed
in a jurisdiction where common law marriage is sanctioned.
iikewise, he has held that death benefits may be paid to the non-
designated widow of a serviceman-resident in California--who was
married by proxy in Mexico, where proxy marriages are valid, in
the absence of a ruling of the California courts on the validity of
proxy marriages performed in a State recognizing such marriages.

29

19. The most recent and currently unmodified statement of
the Comptroller General on the subject of proxy marriages is as
follows: :

Thus, proxy marriages are recognized by this office

(1) if contracted in a jurisdiction where it appears affirma-

tively that such marriages are authorized by statute, or have

been held valid by judicial decision, and (2) if contracted in

a jurisdiction where it appears affirmatively that common-

law marriage is recognized and proxy marriages are neither

orohibited by statute nor held invalid by judicial decision. 30

It would appear that in the second alternative of the above statement,
the Comptroller General has exacted the requirement that a common
law marriage be authorized in the jurisdiction where the proxy marriage

7

2724 Comp. Gen. 595 (¥Feb. 7, 1945); see 25 Comp. Gen. 369
(Nov. 2, 1945); 27 Comp. Gen. 216 (Oct. 17, 1947).

2832 Comp. Gen. 144 (Sept. 26, 1952); 32 Comp.Gen. 173
(Oct. 8, 1952). :

2933 Comp.Gen. 305 (Jan. 26, 1954).

3033 Comp.Gen. 446 {Apr. 12, 1954).

Approved For Release 2002/11/15 : CIA-RDP72-00310R000100420011-9 é 7



ApprO\}ed For Release 2002/11/15 : CIA-RDP72-00310RQ00100420011-9

is contracted. As previously noted above, while three states--Idaho,
Iowa and Montana--authorize common law marriages within their
borders, they sustain proxy marriages as statutory ceremonial
marriages, not common law marriages. Also, three states--Nebraska,
Nevada and New Mexico--do not authorize common law marriages
celebrated within their borders, but nevertheless sustain proxy
marriages as statutory ceremonial marriages. While a strict inter-
pretation of the Comptroller General's language would seem to deny
his blessing on those proxy marriages not sustained as common law
marriages, in the opinion of the author, such an interpretation should
not be adhered to., In fact, in a decision already cited®! which was
handed down only two months prior to the statement in question, he
deemed valid a proxy marriage performed in Mexico where such is
valid, but not as a common law marriage and there is no discussion
of the latter.

20. In summation, proxy marriages appear to be authorized
currently in ten states, not by express statutory authorization, but by
judicial decision in some, opinions of states' attorney generals in
others, and solely by the absence of express statutory prohibitions in
still others. As to the detailed procedures for obtaining a proxy
marriage in any particular jurisdiction, we are currently aware of v~
only those in the District of Columbia and Kansas. Inquiries would
have to be made, we suppose, to a clerk of the prospective court to
discover these procedures in the remaining jurisdictions.

21. It further appears that if such marriages are validly
performed in any of the ten states so authorizing them, they would be
recognized in any other state in which the parties happened to reside.
The form of a proxy marriage alone would not appear to violate a
resident state's strong public policy. The only exception to this general
rule is statutory in nature, wherein proxy marriages are not recognized -
for immigration purposes unless consummated.

3151121‘8. note 29.

G3
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L'HOMMEDIEU & O‘GRADY

ATTORNEYS AT LAW.

1627 K STREET, NORTHWEST

- F] WASHINGTON, D. C. 20006
SAMUEL J. L'HOMMEDIEU, JR. TELEPHONE
PAUL TERRENCE O'GRADY 393-7552

RICHARD A. FITZPATRICK

July 1, 1966

STATOTHR

STATOTHR Dear [ |

For your information and future reference
I am enclosing herewith a copy of a marriage
contract and power of attorney necessary to
effect a proxy marriage in Kansas., You might
also note that proxies are readlly avallable,
there 1s a thirty-day,wailting period before the
marriage may be consd&mated and forms for blood
tests must be executed and forwarded to Kansas.
thirty days before the marrlage.

Trusting you and your famlily have a very
nice weekend, I remain,

Verytrgly yours,

éﬁﬁd

Paul Terrence 0!'Grady

Enclosure

PTO'G/mem | S
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MARRIAGE AGREEMENT

THIS AGREEMENT, Made in duplicate, this day of

, 1966, between

of

First Party, and

of , Second Party.

WITNESSETH:

FIRST: That we, the above named parties, mutually agree and
consent to and do heréby become husband and wife by the following covenants,

SECOND: I do hereby solemnly agree to take, and do now take

as my wedded wife, to live together in the

holy state of matrimony, to love her, comifort her, honor her and keep ner,
in sickness and in health, and forsaking all others, keep her only, so long as
we both do live. |

TH!RD: 1Idc bereby solemnly agree to take and do now take

, 348 my wedded husband, to live

together in the holy state of matrimony, to love him, comfort him, in sickness
and in health, and forsaking all others, keep him only, so long as we both do
live.

FOURTH: It ig further mutually stipulated and agreed by the parties
that they shall be, from the date of this instrument, husband and wife, and from
the date hereof each party hereto shall conduct himself or herself toward the
other as husband and wife, and shall perform all marital duties enjoined upon
them by the moral, statutory and common law; and that the said First Party
does hereby expressly agree to support and maintain the said Second Party, his .
wife, and she, the said Second Party, agrees to conduct herself toward said
First Party as a faithful, loving and dutiful wife,

FIFTH: We further agree, without affecting the foregoing marriage,

that this contract shall be made public and a public record made of this marriage

G
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by one of us, in person, filing in the Lffice of the Probate Cour: of Wyandotte
County, Kansas; (1) the written affidavit and application for procuring a
marriage license; (2) two copies of this agreement; (3) a Power of Attorney
from the absent party, appointing some one (o act for him or her before the
Probate judge, to carry out whatever ceremony tne Probate Judge deems propex
to reaffirm, publicize and make a proper record and certificate of the marriage
herein set forth; and the party so present in Court shall pay all court fees for
and on behalf of both parties, shall receive and pay for a certified copy of the
Court record after it is completed.

IN TESTIMONY WHEREOF, the parties have hereunto set their

hands the day and year firet above written.

Party or tue rirst Part

Witnesses to signature of Party of
the First Part

Party of the Second Part

Witnesses to signature of Party of
the Second Part

HIS ACKNOWLEDGM ENT

)
) S8
)
BE IT REMEMBERED, That on this day of ’

1966, before me, the undersigned officer, duly authorized to take acknowledgments
appeared knowu to me to be the

Approved For Release 2002/11/15 : CIA-RDP72-00310R000100420011-9 G /g
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person- whose name is subscribed to tae within Marriage Agreement between

and

dated the day of 1966, and acknowledged that he

executed the same for the purposes therein expressed.
IN TESTIMONY WHEREOF, I have hereunto set my hand and seal

the day and year first above written.

Cfficial Title

HERK ACKNCWLELGMENT

STATs OF KANSAS )
)
WY ANDUTTE COUNTY)

BE IT {EivuliBERKED, That on the ___dayot

1966 before me, the undersigned Cfficer, culy authorized to take acknowledgments,

appeared known to me to he tne person

wihose name is aubscribed to the within iviarriage Agreement between

and

dated the day of , 1966, and acknowledged that she

executed the same for the purpose therein expressed.
IN TESTIMONY WHEREOF, 1 have hereunto set my hand and seal

the day and year first above written,

CUfficial Title
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POWER OF ATTORREY
KNOW ALL MEN BY THESE PRESENTS :
That I, of

do hy these presents hereby

make, constitute, and appoint THOMAS 1, FINIZAN, Kansas City, Kan-
sas, in the United States of Amgrica, my true and lawful atforney
for me and |

In‘my name, and as my act and deed, to make a contract of
marriage and exchange vows ofjmatrimony he tween m§self and

of

s &nd to do all thin-s necessary or proper to he

done in order to effect a state of marriage hetween myself and the

said

Granting and giving unto the said attorney in fact full aue
thority and power to make proper answers in his appearance for
me, and to do and perform all other acts necessary or incident for
the performance and execution of the powers herein axpressly grente
ed, with power to do and perform all acts authorized hereby, as
fully to all intents and purposes as T micht do or could do if per=
sonally present:

And T hereby for myself, my heirs, executors #ind administrae
tors, ratify and confirm and agree to ratify and confirm the scts
done by my said attorney by virtue of these presants,

IN WITNESS WHEREOF, I have hereunto set my hand and seal this

day of ) s 1966,

WITNESSES 1

Name

Name

= Epproved For REICase 20025 CIA=RDP72-00310R000100420011-9 (9 / /7
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On this day of 41966, before me, the

undersigned s duly appointed,

now on duty outside of the continental limits of the United States
of America, being an officer authorized by Article of War 114 to
have the general powers of the Notary Public in cases of this

character, appeared , s known to me to be

& citizen of the United States, and acknowledged that he signed and
executed the above and foregoing Power of Attorney for the purposes

therein stated,

Page two of two pages

(5(3
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SECRET

CENTRAL INTELLIGENCE AGENCY
OFFICIAL ROUTING SLIP

TO NAME AND ADDRESS DATE INITIALS

STATINTL 1

5 \

: |
ACTION DIRECT REPLY PREPARE_REPLY
APPROVAL DISPATCH RECOMMENDATION

W

COMMENT FILE RETURN

CONGURRENCE INFORMATION SIGNATURE

Remarks:

STA ' Herewith is the wrap up you requested
TINTL on the:lproxy marriage case. This
) memo is informal and will remain in our
STATINTL - - restricted file. You may want to show it

STATINTL - to |

—— T

Qi 7/siet

STATINTL

FOLD HERE TO RETURN TO SENDER

. FROM: NAME, ADDRESS AND PHONE NO. DATE
STATINTL

0 Jun 66
| UNGLASSIFIED | |} TONFIDENTIAL | SECRET

N ditions (40)
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